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I. TEE QUESTION PRESENTED 

Does the Federal Trade Commission have authority 
under existing law to prohibit the sale and distribution 
in commerce of push cards and punchboards, as such? 

It is the petitioners’ contention that this question re¬ 
quires an answer in the negative. 
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III. JURISDICTIONAL STATEMENT 

Allegedly acting under the provisions of Section 5 of 
the Federal Trade Commission Act, 15 TISCA, Section 45, 
the Federal Trade Commission (hereinafter referred to 
as the Commission), on April 1, 1949, issued and served 
upon petitioners a complaint (App. 2A), to which peti¬ 
tioners filed a (substitute) answer (App. 11 A) on July 
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23, 1950. The Hearing Examiner filed his Initial De¬ 
cision (R. 16) on February 15, 1952, finding against pe¬ 
titioners, from which Initial Decision petitioners filed 
on March 3, 1952, their notice of intention to appeal 
(R. 21). Thereafter, on March 24, 1952, petitioners 
filed their brief on appeal (R. 22), and the Commission 
filed its opposing brief (R. 32) on April 4, 1952. On Sep¬ 
tember 4, 1952, the Commission issued its decision, find¬ 
ings of fact and conclusion (App. 12A), and served its 
cease and desist order (App. 17A) on petitioners. The 
record in the proceedings shows that petitioner U. S. 
Printing & Novelty Co., Inc., is a corporation engaged 
in interstate commerce and doing business in the District 
of Columbia, and that petitioners Benjamin Blush and 
Jack Blush are individual officers and directors of said 
corporation (R. 2, 3, 13, 44). 

Within sixty days from the date of service of the 
Commission’s cease and desist order, petitioners filed in 
this Court on November 8, 1952, their petition (App. 
ISA) to review and set aside the order of the Commission, 
pursuant to Section 5(c) of.the Act of September 26, 
1914, 38 Stat. 719, as amended, 15 USCA, Section 45, con¬ 
ferring jurisdiction upon this Court. 

IV. STATEMENT OF THE CASE 

Petitioners, a New York corporation, and Benjamin 
Blush and Jack Blush as officers and directors thereof, 
are now, and for sometime past have been, engaged in 
the manufacture of push cards and punchboards, and in 
the interstate sale and distribution thereof to purchasers 
located in the other states and in the District of Co¬ 
lumbia. (App. 11 A) 

Such cards may be put to a variety of uses as may 
be desired by the recipients or holders thereof. One of 
the uses alleged by the Commission, is the use of the 
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cards by such recipients or holders in the sale and dis¬ 
tribution by lot or chance of various articles of mer¬ 
chandise not manufactured, owned, or supplied by peti¬ 
tioners. (App. 16A) 

On April 1, 1949, the Commission issued and served 
upon petitioners a complaint charging them with unfair 
acts and practices in interstate commerce (App. 2A). 
Petitioners on April 27, 1949, filed an answer (App. 8A), 
but thereafter on July 23, 1950, at a hearing held in 
Washington, D. C., a motion (App. 10A) was made and 
granted on behalf of petitioners to withdraw the answer 
previously filed and to substitute therefor an answer 
(App. 11 A) admitting all of the material, well-pleaded 
allegations of the complaint and waiving the taking of 
testimony and other procedure, but reserving the right 
to appeal from any decision and order issued by the 
hearing examiner or the Commission. 

It was agreed between counsel, with the approval of 
the hearing examiner, that the decision in the matter 
would not be issued until after a determination had 
been made by the Commission in the proceeding of 
Federal Trade Commission v. Superior Products, Docket 
No. 5561. Such proceeding having been terminated by the 
Commission by an order dated January 29, 1952, the 
above entitled cause came on for final consideration by 
the hearing examiner and his initial decision (R. 16) was 
filed on February 15, 1952. 

Thereafter, on March 3, 1952, petitioners filed their 
notice of intention to appeal (R. 21), together with a 
notice of the death of Hyman Abramowitz, one of the 
respondents named in the complaint. Petitioners filed 
their brief on appeal (R. 22) on March 24, 1952, and 
the Commission filed its brief in opposition (R. 32) on 
April 4, 1952. On September 4, 1952, the Commission 
issued its decision, findings of facts and conclusion that 
petitioners through the sale and distribution of their 
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push cards and punchboards in interstate commerce, 
“supply to, and place in the hands of (persons), firms 
and corporations the means of, and instrumentalities for, 
engaging in unfair acts and practices within the intent 
and meaning of the Federal Trade Commission Act,” 
and that such “acts and practices of respondents . . . 
are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission 
Act.” (App. 12A). At the same time, the Commission 
issued its order (App. 17A) requiring petitioners to 
cease and desist from: 

“Selling or distributing in commerce, as ‘com¬ 
merce’ is defined in the Federal Trade Commission 
Act, push cards, punchboards, or other lottery de¬ 
vices which are to be used, or which, due to their 
design, are suitable for use in the sale or distribu¬ 
tion of merchandise to the public by means of a 
game or chance, gift enterprise or lottery scheme.” 

V. STATUTES INVOLVED 

The following are the material portions of Section 5, 
of the Federal Trade Commission Act, 15 USCA Sec. 45 
(Sopt. 26, 1914, c. 311, sec. 5, 38 Stat. 719; Feb. 13, 1925, 
c. 229, sec. 2, 43 Stat. 939; Mar. 21, 1938, c. 49, sec. 3, 
52 Stat. Ill: June 23, 1938, c. 601. sec. 1107(f), 52 Stat. 
1028: June 25, 194S, c. 646, sec. 32(a), 62 Stat. 991; May 
24, 1949, c. 139, sec. 127, 63 Stat. 107; Mar. 16, 1950, 
c. 61, sec. 4(c), 64 Stat. 21): 

“(a) Unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce, are 
declared unlawful. The Commission is empowered and 
directed to prevent persons, partnerships, or corporations, 
. . ., from using unfair methods of competition in com¬ 
merce and unfair or deceptive acts or practices in com¬ 
merce. 
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“(b) Whenever the Commission shall have reason to 
believe that any such person, . . ., or corporation has 
been or is using any unfair method of competition or 
unfair or deceptive act or practice in commerce, and it 
shall appear to the Commission that a proceeding by it 
in respect thereof would be to the interest of the public, 
it shall issue and serve upon such person, partnership, or 
corporation a complaint stating its charges in that re¬ 
spect and containing a notice of a hearing. ... If upon 
such hearing the Commission shall be of the opinion that 
the method of competition or the act or practice in ques¬ 
tion is prohibited by sections ... of this title, it shall 
make a report in writing in which it shall state its find¬ 
ings as to the facts and shall issue and cause to be 
served on such person, partnership, or corporation an 
order requiring such person, partnership, or corporation 
to cease and desist from using such method of competi¬ 
tion or such act or practice. 

“(c) Any person, partnership, or corporation required 
by an order of the Commission to cease and desist from 
using any method of competition or act or practice may 
obtain a review of such order in the court of appeals 
of the United States, within any circuit where the method 
of competition or the act or practice in question was 
used or where such person, partnership, or corporation 
resides or carries on business, by filing in the court, 
within sixty days from the date of the service of such 
order, a written petition praying that the order of the 
Commission be set aside. . . . 

“(d) The jurisdiction of the court of appeals of the 
United States to affirm, enforce, modify, or set aside 
orders of the Commission shall be exclusive. . . . 

“(1) Any person, partnership, or corporation who 
violates an order of the Commission to cease and desist 
after it has become final, and while such order is in 
effect, shall forfeit and pay to the United States a civil 
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penalty of not more than $5,000 for each violation, which 
shall accrue to the United States and may be recovered 
in a civil action brought by the United States. Each 
separate violation of such an order shall be a separate 
offense, except that in the case of a violation through con¬ 
tinuing failure or neglect to obey a final order of the 
Commission each day of continuance of such failure or 
neglect shall be deemed a separate offense.” 

Sec. 7(c) of the Administrative Procedure Act, 5 USCA 
Sec. 1006(c) (Act of June 11, 1946, c. 324, sec. 7, 60 Stat 
237, as amended) provides: 

“. . . no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole 
record or such portions thereof as may be cited by 
any party and as supported by and in accordance 
with the reliable, probative, and substantial evi¬ 
dence.” 


VI. STATEMENT OF POINTS 

1. The decision of the United States Supreme Court in 
a recent case involving the use of the mails for the 
distribution of push cards and punchboards is con¬ 
trolling here. 

2. The Commission’s order is improper as a matter of 
form. 

TO. SUMMARY OF ARGUMENT 

1. The postal lottery statute specifically deals with 
“lotteries,” whereas the Federal Trade Commission 
Act does not specifically designate “lotteries” as 
being excluded from interstate commerce. 

2. The acts or practices of petitioners are not “unfair” 
within the intent and meaning of the Act. 
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3. The proceeding before the Commission was not to 
the interest of the public as is required by the Act. 

4. The case must be decided on legal standards, as dis¬ 
tinguished from philosophical concepts. 

5. The facts and circumstances in this case are analo¬ 
gous to the facts and circumstances involved in a 
case under the postal lottery statute concerning push 
cards and punchboards. 

6. To hold that the acts or practices of petitioners fall 
within the purview of the Act, would be to legislate 
and not to construe legislation. 

7. The Commission's order is too broad and far reach¬ 
ing, and fails to comply with the standard for such 
orders as established by this Court. 

VIII. ARGUMENT 
A. Preliminary Statement 

Inasmuch as decisions by various Circuit Courts of 
Appeals have upheld the right of the Commission to issue 
cease and desist orders under Section 5 of the Federal 
Trade Commission Act against persons and corporations 
selling and distributing push cards and punchboards in 
interstate commerce to be used by others in the distribu¬ 
tion of merchandise by lot or chance, and since this Court 
recently upheld the right of the Commission to so do in 
Hamilton Manufacturing Company v. Federal Trade Com¬ 
mission, 194 F. 2d 346, — App. D. C. —, it is felt that 
it -would be presumptuous of petitioners here to reiterate 
at great length the arguments extended by the petitioner 
in the Hamilton case and by petitioners in other Circuits 
involving the question of the sale or distribution of push 
cards and punchboards in interestate commerce. How¬ 
ever, petitioners do feel constrained to adopt by reference 



the various points of argument as set forth by petitioner 
in the Hamilton case. 

Petitioners, aside from their contention as to the lan¬ 
guage of the order, in urging this appeal, do so princi¬ 
pally on the strength of the decision of the United States 
Supreme Court in the case of U. S. r. Halseth, — U. S. 
—. 9(5 L. ed 173 (decided January 7, 1952), a case in¬ 
volving the sale and distribution through the United 
States mails of push cards and puncliboards. In that 
case, the United States appealed from the granting by 
the District Court for the Eastern District of Wisconsin 
of defendant’s motion to dismiss an indictment under the 
postal lottery statute (IS USC 336, now 1302), but the 
Supreme Court upheld the granting of such motion, for 
reasons to be set forth below in your petitioner’s argu¬ 
ment. 

1. The Commission Failed To Take Into Consideration 
A Recent Decision Of The United States Supreme Court 
On The Question Of The Interstate Sale And Distribution 
Of Push Cards and Punchboards. 

The recent decision of the United States Supreme 
Court in United States v. Halseth, supra, a case involv¬ 
ing an indictment under the postal lottery statute (18 
USC 336, now 1302), furnishes the initial view of the 
Supreme Court on the question of the sale and distribu¬ 
tion of push cards and punchboards in the mails and 
interstate commerce. 

The 1 statute 1 involved in that case dealt in great par¬ 
ticularity with “lottery” material. Despite the fact that 


1 The pertinent provisions of which provide: “No letter, pack¬ 
age, postal card, or circular concerning any lottery, gift enterprise, 
or similar scheme offering prizes dependent in whole or in part 
upon lot or chance . . . shall be deposited in or carried by the 
mails . . . Whoever shall knowingly deposit . . . anything to be 
. . . delivered by mail in violation of . . . this section . . . shall 
be fined ... or imprisoned . . .” 
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the statute is specifically aimed at prohibiting the sending 
through the mails of any letter, package, postal card or 
circular “ concerning (emphasis supplied) any lottery, gift 
enterprise, or similar scheme,” the Supreme Court, Mr. 
Justice Minton delivering the opinion, in upholding an 
order of the United States District Court for the Eastern 
District of Wisconsin granting the defendant’s motion to 
dismiss the indictment, stated, ‘‘The mere mailing of 
information concerning such (lottery) schemes and how 
they may be set up or the mailing of paraphernalia for 
such schemes does not violate the statute in question.” 
The Court went on to say, “Congress has had before it 
many times the question of what gambling devices and 
paraphernalia it would exclude from the mails and inter¬ 
state commerce (emphasis supplied), and only recently 
has it passed an act concerning the subject (referring to 
the Anti-Slot Machine Act of January 2, 1951, PL No. 
90fi, 15 USCA Sec. 1171). If punchboards are to be added 
to the category of devices to be excluded, it is for Con¬ 
gress to make the addition .” (emphasis supplied) 

In the instant case the statute involved is of a most 
general nature, in that it provides that “unfair methods 
of competition in commerce, and unfair or deceptive acts 
or practices in commerce, are declared unlawful,” without 
attempting to specify what “acts” or “practices” are 
“unfair” or “deceptive.” Before an act or practice can 
fall within the purview of the statute it must, in the 
words of the statute, be “unfair,’’ which of itself neces¬ 
sarily presupposes that the public at the time that the 
act or practice complained of occurs will be affected 
unfairly thereby—just as the Supreme Court in the Hal- 
seth case found that before a push card or punchboard 
can “concern” a lottery, a lottery must be set up and in 
existence at the time the mailing occurred. The Commis¬ 
sion did not prove, and cannot prove that at the time 
petitioners introduced their push cards and punchboards 
into interstate commerce, that the public was unfairly 
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affected thereby. Therefore, a proceeding against peti¬ 
tioners cannot be “to the interest of the public” $s re¬ 
quired by the Act. “Public interest” is not something 
separate and apart from the public from which such 
interest can arise, although the Commission has attempted 
to give birth to a “public interest” entirely separate and 
apart from the source of its creation, by finding that 
the public interest is violated by the introduction of 
push cards and punchboards into interstate commerce, 
despite the fact that the act or practice which makes the 
use of such push cards and punchboards against the pub¬ 
lic interest, does not occur, and cannot occur, unless and 
until the cards are used for the purpose of the sale or 
distribution of merchandise by means of lotteries, games 
of chance or gift enterprises —just as in the Halseth case 
the Supreme Court found that there could be no violation 
of the postal lottery act unless and until the cards were 
actually used in the conduct through the mails of a 
lottery offering jrrizes of merchandise by lot or chance. 

It is interesting to note that Halseth supplied, or of¬ 
fered to supply, the merchandise to be disposed of by 
means of the push cards or punchboards, whereas peti¬ 
tioners here do not supply, offer to supply, or in any way 
furnish, any of the merchandise which ultimately may be 
disposed of by means of the push cards or punchboards. 
Certainly there were stronger grounds in the Halseth 
ease on which the Court could have found a violation, 
then there are here. 

The situation here is so closely analogous to the situa¬ 
tion confronting the Supreme Court in the Halseth case, 
that it can be justly and properly said—that decision must 
control here. In the Halseth case, Halseth was indicted 
for causing to be delivered a “circular letter concerning 
a lottery or scheme offering a prize dependent upon lot 
or chance.” In the instant case, petitioners are ordered 
to cease and desist from “ selling or distributing in com- 
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merce . . . push cards, punchboards, or other lottery de¬ 
vices which are to be used, or which, due to their design, 
are suitable for use in the sale or distribution of mer¬ 
chandise ... by means of a game or chance , gift enter¬ 
prise or lottery scheme.” (Emphasis supplied). There¬ 
fore, it is apparent that the indictment in the Halseth 
case and the order in the instant case, were both aimed 
at preventing the same thing—the offering of merchandise 
or prizes dependent upon lot or chance. 

As was stated by the Supreme Court in the Halseth 
case, citing from France v. United States, 104 US 070, 41 
L ed 595, 17 S Ct 219, “If it be urged that the act of 
these plaintiffs in error is within the reason of the stat¬ 
ute, the answer must be that it is so far outside of its 
language that to include it within the statute would be to 
legislate and not to construe legislation ” (Emphasis sup¬ 
plied). If the Supreme Court felt that it would be “legis¬ 
lating” if it included the mailing of lottery parapher¬ 
nalia within the purview of the postal fraud statute, then 
certainly the Commission is “legislating” in holding that 
the mere sale or distribution in commerce of push cards 
and punchboards constitutes “unfair acts and practices 
in commerce.” (Emphasis supplied). 

Therefore, unless and until Congress acts to exclude 
such paraphernalia from interstate commerce, the deci¬ 
sion of the Supreme Court in the Halseth case is con¬ 
trolling in cases coming before the courts and the Com¬ 
mission. 

2. The Commission’s Order To Comply With The Re¬ 
quirements As Set Forth By This Court For The Issuance 
Of Such Orders. 

The order issued by the Commission in this case, pro¬ 
vides that petitioners forthwith cease and desist from: 

“Selling or distributing in commerce, as ‘commerce* 
is defined in the Federal Trade Commission Act, push 
cards, punchboards, or other lottery devices which 
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are to be used, or which, due to their design, are 
suitable for use in the sale or distribution of mer¬ 
chandise to the public by means of a game or (sic) 
chance, gift enterprise or lottery scheme.” 

In the Hamilton Manufacturing Co. case, supra, the 
order of the Commission directed Hamilton to cease and 
desist from selling or distributing in commerce, push 
cards and punchboards, or other lottery devices, “which 
are to be used or may be used in the sale or distribution 
of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme.” (Emphasis 
supplied). Hamilton objected to the form of the order, 
contending that the phrase “or may be used” should read 
“which are specially designed and intended to be used.” 

This Court in ordering a modification of the Com¬ 
mission's order, stated 

“It seems to us to be better procedure, in that it will 
eliminate confusion and possible misunderstanding, to 
modify the order in accordance with a clear state¬ 
ment of its intended meaning, rather than to con¬ 
strue an admittedly ambiguous phrase. Therefore, 
the order of the Commission will be modified so that 
the paragraph in question will require the Company to 
cease and desist from ‘Selling or distributing in com¬ 
merce, as ‘commerce’ is defined in the Federal Trade 
Commission Act, push cards, punch boards, or other 
lottery devices which are designed or intended to be 
used in the sale or distribution of merchandise to the 
public by means of a game of chance, gift enterprise 
or lottery scheme’.” 

Petitioners here, therefore, respectfully urge that should 
the Court fail to grant the petition herein, then the Court 
order a modification of the Commission’s order so as to 
comply with the requirements set forth by the Court in 
the Hamilton case. Otherwise, petitioners will be faced 
with an untenable situation. If they continue to manu¬ 
facture punchboards, playing cards, bingo cards, and 
other novelties and games, in which the use of luck or 
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chance plays some part, they could be subjecting them¬ 
selves to the penalties of the Act (supra) under the 
order as now drawn, for all such devices and games are 
suitable for use in the distribution of merchandise, if the 
ultimate users thereof elect to use merchandise as prizes 
or awards to the winning participants in the game of 
chance. The fact that at least two United States Circuit 
Courts of Appeals have directly ( Hamilton Manufactur¬ 
ing Co. v. Federal Trade Commission, supra) and indi¬ 
rectly ( Globe Cardboard Novelty Co., Inc., et al v. Fed¬ 
eral Trade Commission, 192 F.2d 444) expressed a limi¬ 
tation on the extent and meaning of such orders, is of 
no relief to petitioners, even though they assiduously 
avoid manufacturing boards and game paraphernalia 
which on their face show that they are to be used in the 
sale or distribution of merchandise. 

IX. CONCLUSION 

In view of the foregoing, petitioners ask that: 

(a) The findings of facts and conclusion of the Com¬ 
mission be reversed: and 

(b) That the order to cease and desist, issued against 
the petitioners, be vacated and set aside. 

(c) That, should the Court refuse to grant the peti¬ 
tion herein and reverse the Commission’s find¬ 
ings of facts and conclusion and vacate and set 
aside the order to cease and desist, then the 
order be modified to conform to this Court’s 
previous ruling on the matter. 

Respectfully submitted, 

Horace J. Doxxelly, Jr. 

Arthur V. Sullivax, Jr. 

815 American Security Building 
Washington 5, D. C. 

Attorneys for Petitioners 


Filed: January 19, 1953 
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2 UNITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 

In the Matter of 

U. S. PRINTING & NOVELTY CO., INC., 
a corporation, and 

BENJAMIN BLUSH, 

JACK BLUSH, and 

HYMAN ABRAMOWITZ, 

Individuals, officers, and directors of U. S. Printing 

& Novelty Co., Inc. 

Docket No. 5647 
Complamt 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, and by virtue of the authority vested in it 
by said Act, the Federal Trade Commission, having reason 
to believe that U. S. Printing & Novelty Co., Inc., a corpo¬ 
ration, and Benjamin Blush, Jack Blush, and Hyman 
Abramowitz, individuals, officers, and directors of said 
U. S. Printing & Novelty Co., Inc., hereinafter referred 
to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceed¬ 
ing by it in regard thereto would be in the public interest, 
hereby issues its complaint stating the charges in that 
respect as follows: 

PARAGRAPH ONE: Respondent U. S. Printing & 
Novelty Co., Inc. is a corporation organized and doing 
business under and by virtue of the law’s of the State of 
New York with its office and principal place of business 
located at 195-197 Chrystie Street, in the City of New 
York, New York. Respondents Benjamin Blush, Jack 
Blush and Hyman Abramowitz are officers and directors 
of respondent corporation U. S. Printing & Novelty Co., 
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and said corporation is owned, dominated and controlled 
by the individual respondents Benjamin Blush, Jack Blush, 
and Hyman Abramowitz. All of said respondents have 
cooperated and acted together in the performance of the 
acts and practices hereinafter alleged. 

Respondents are now and for more than three years last 
past have been engaged in the manufacture of devices 
commonly known as push cards and punch boards, 
3 and the sale and distribution of said devices to man¬ 
ufacturers of and dealers in various articles of mer¬ 
chandise in commerce between and among the various 
States of the United States, and in the District of Colum¬ 
bia, and to dealers in various articles of merchandise 
located in the various State of the United States, and in 
the District of Columbia. 

Respondents cause and have caused said devices when 
sold, to be transported from their place of business in 
the State of New York to purchasers thereof at their points 
of location in the various States of the United States other 
than New York, and in the District of Columbia. There 
is now and has been for more than three years last past a 
course of trade in such devices by said respondents in 
commerce between and among the various States of the 
United States, and in the District of Columbia. 

PARAGRAPH TWO: In the course and conduct of 
their said business as described in paragraph one herein, 
respondents sell and distribute, and have sold and dis¬ 
tributed, to said manufacturers of and dealers in merchan¬ 
dise, push cards and punchboards so prepared and ar¬ 
ranged as to involve games of chance, gift enterprises or 
lottery schemes when used in making sales of merchandise 
to the consuming public. Respondents sell and distribute, 
and have sold and distributed many kinds of push cards 
and punchboards, but all of said devices involve the same 
chance or lottery features when used in connection with 
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the sale or distribution of merchandise and vary only in 
detail. 

Many of said push cards and punchboards have printed 
on the faces thereof certain legends or instructions that 
explain the manner in which said devices are to be used 
or may be used in the sale or distribution of various speci¬ 
fied articles of merchandise. The prices of the sales on 
said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one 
punch or push from the push card or punchboard, and 
when a push or punch is made a disc or printed slip is 
separated from the push card or punchboard and a num¬ 
ber is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a se¬ 
lection has been made and the push or punch completed. 
Certain specified numbers entitle purchasers to designated 
articles of merchandise. Persons securing lucky or win¬ 
ning numbers receive articles or merchandise without ad¬ 
ditional cost at prices which are much less than the nor¬ 
mal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers 
4 receive nothing for their money other than the priv¬ 
ilege of making a push or punch from said card or 
board. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punchboard devices have 
no instructions or legends thereon but have blank spaces 
provided therefor. On those push cards and punchboards 
the purchasers thereof place instructions or legends which 
have the samp import and meaning as the instructions or 
legends placed by the respondents on said push card and 
punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, 
and the only manner in which they are used, by the ulti¬ 
mate purchasers thereof, is in combination with other 
merchandise so as to enable said ultimate purchasers to 
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sell or distribute said other merchandise by means of lot or 
chance as hereinabove alleged. 

PARAGRAPH THREE: Many persons, firms and cor¬ 
porations who sell and distribute, and have sold and dis¬ 
tributed, candy, cigarettes, clocks, razors, cosmetics, cloth¬ 
ing, and other articles of merchandise in commerce be¬ 
tween and among the various States of the United States 
and in the Disrict of Columbia, purchase and have pur¬ 
chased respondents’ said push card and punchboard de¬ 
vices, and pack and assemble, and have packed and as¬ 
sembled, assortments comprised of various articles of 
merchandise together with said push cards and punch- 
board devices. Retail dealers who have purchased said 
assortments either directly or indirectly have exposed the 
same to the purchasing public and have sold or distributed 
said articles of merchandise by means of said push cards 
and punchboards in accordance with the sales plan as de¬ 
scribed in paragraph two hereof. Because of the element 
of chance involved in connection ■with the sale and dis¬ 
tribution of said merchandise by means of said push cards 
and punchboards, many members of the purchasing public 
have been induced to trade or deal with retail dealers 
selling or distributing said merchandise by means thereof. 
As a result thereof many retail dealers have been induced 
to deal with or trade with manufacturers, wholesale deal¬ 
ers and jobbers who sell and distribute said merchandise 
together with said devices. 

PARAGRAPH FOUR: The sale of merchandise to the 
purchasing public through the use of, or by means of, 
such devices in the manner above alleged, involves a game 
of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail 
price thereof and teaches and encourages gambling among 
members of the public, all to the injury of the public. 
5 The use of said sales plan or methods in the sale 
of merchandise and the sale of merchandise by and 
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through the use thereof, and by the aid of said sales plan 
or method is a practice which is contrary to an estab¬ 
lished public policy of the Government of the United 
States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punch- 
board devices by respondents as hereinabove alleged sup¬ 
plies to and places in the hands of others the means of 
conducting lotteries, games of chance or gift enterprise 
in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, 
said persons, firms and corporations the means of, and 
instrumentalities for, engaging in unfair acts and prac¬ 
tices within the intent and meaning of the Federal Trade 
Commission Act. 

PARAGRAPH FIVE: The aforesaid acts and prac¬ 
tices of respondents as hereinabove alleged are all to the 
prejudice and injury of the public and constitute unfair 
acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

WHEREFORE, THE PREMISES CONSIDERED, 
The Federal Trade Commission on this 1st day of April, 
A. D. 1949, issues its complaint against these respond¬ 
ents. 

Notice 

Notice is hereby given you, U. S. Printing & Novelty 
Co., Inc., a corporation, and Benjamin Blush, Jack Blush, 
and Hyman Abramowitz, individuals, officers, and direc¬ 
tors of U. S. Printing & Novelty Co., Inc., respondents 
herein, that the 13th day of May, A. D., 1949, at 2 
o’clock in the afternoon, is hereby fixed as the time, and 
the offices of the Federal Trade Commission in the City 
of Washington, D. C., as the place, when and where a 


hearing will be had on the charges set forth in this com¬ 
plaint, at which time and place yon will have the right, 
under said Act, to appear and show cause why an order 
should not be entered by said Commission requiring you 
to cease and desist from the violations of the law charged 
in the complaint. 

You are notified and required, on or before the twen¬ 
tieth day after service upon you of this complaint, to file 
with the Commission an answer to the complaint. If an¬ 
swer is filed and if your appearance at the place and on 
the date above stated be not required, due notice to that 
effect will be given you. The Rules of Practice adopted 
by the Commission with respect to answers or fail- 
6 ure to appear or answrer (Rule VIII) provide as 
follows: 

In case of desire to contest the proceeding the respond¬ 
ent shall, within twenty (20) days from the service of 
the complaint, file with the Commission an answer to the 
complaint. Such answer shall contain a concise statement 
of the facts which constitute the ground of defense. Re¬ 
spondent shall specifically admit or deny or explain each 
of the facts alleged in the complaint, unless respondent 
is without knowledge, in which case respondent shall so 
state. 

• • • • 

Failure of the respondent to file answer within the time 
above provided and failure to appear at the time and 
place fixed for hearing shall be deemed to authorize the 
Commission, without further notice to respondent, to pro¬ 
ceed in regular course on the charges set forth in the 
complaint. 

If respondent desires to waive hearing on the allega¬ 
tions of fact set forth in the complaint and not to con¬ 
test the facts, the answer may consist of a statement that 
respondent admits all the material allegations of fact 



charged in the complaint to be true. Such answer will 
constitute a waiver of any hearing as to the facts alleged 
in the complaint and the Commission may proceed to 
make its findings as to the facts and conclusions based 
upon such answer and enter its order disposing of the 
matter without any intervening procedure. The respond¬ 
ent may, however, reserve in such answer the right to 
other intervening procedure, including a hearing upon 
proposed conclusions of fact or law, in which event he 
may in accordance with Rule XXIV file his brief directed 
solely to the questions reserved. 

Upon request made within fifteen (15) days after serv¬ 
ice of the complaint, any party shall be afforded oppor¬ 
tunity for the submission of facts, arguments, offers of 
settlement or proposals of adjustment where time, the 
nature of the proceeding and the public interest permit, 
and due consideration shall be given to the same. 

7 Such submission shall be in writing. The filing of 
such request shall not operate to delay the filing of the 
answer. 

IX WITNESS WHEREOF, the Federal Trade Com¬ 
mission has caused this, its complaint, to be signed by 
its Secretary and its official ‘seal to be hereto affixed, at 
Washington, D. C., this 1st day of April, A. D., 1949. 

By the Commission. 

/s/ D. C. Daniel 
D. C. Daniel, 

Secretary. 

* • • • 

8 Respondents' Answer and Motions 

Come now the respondents named in the caption hereof 
and for answer to the complaint served on them the 7th 
day of April, 1949, state as follows: 
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First Defense 

The complaint filed in this cause does not state an of¬ 
fense against the United States and same should be dis¬ 
missed. 

Second Defense 

The Federal Trade Commission lacks jurisdiction over 
the subject matter of the complaint in that the proceeding 
is not in the public interest, is not within the scope of 
any statutory law’ of the United States and is otherwise 
an attempt to arbitrarily regulate a local manufacturing 
business. 

Third Defense 

PARAGRAPH OXE: The facts set forth in Para¬ 
graph One of the complaint as distinguished from 
9 the conclusions of law- stated therein, are admitted. 

Respondents however aver that they are engaged 
in the graphic arts business at the address stated, pro¬ 
ducing various items of printed material upon order of 
its customers and that such business is not confined to 
manufacturers of and dealers in various articles of mer¬ 
chandise. 

PARAGRAPH TWO: The facts set forth in Para¬ 
graph Tw’o of the complaint as distinguished from the 
conclusions of law- stated therein are admitted except 
that respondents aver that the allegations with respect 
to the use made of the devices described therein is not 
w-ithin the knowledge of respondents and that respond¬ 
ents have no control whatsoever over such uses as alleged. 

PARAGRAPH THREE: Respondents are w-ithout 
knowledge or information sufficient to form a belief as to 
truth or falsity of the allegations contained in Para¬ 
graph Three of complaint and demand strict proof thereof. 

PARAGRAPH FOUR: The allegations of Paragraph 
Four of the complaint constitute conclusions of law 


which respondents are advised requires no answer by 
them but as to same and as to any facts that may be 
interwoven into said allegations, respondents deny same. 
Respondents further aver that said conclusions as alleged 
do not charge or establish a violation of criminal laws, 
constitute unfair acts and practices in commerce as al¬ 
leged, and as to the allegation that said sales plan or 
method is a practice which is contrary to an established 
public policy of the Government of the United States, 
respondents are informed and believe and therefore aver 
that such a charge lacks any basis in law or reason and 
cannot be supported by the law of the land. 

10 PARAGRAPH FIVE: Respondent is advised 
that the allegations of Paragraph Five of the com¬ 
plaint constitute conclusions of law which respondents are 
not required to answer except that respondents are with¬ 
out knowledge and information sufficient to form a belief 
as to the truth or falsity of the allegation with respect 
to the prejudice and injury of the public, and demand 
strict proof thereof. 

WHEREFORE, having answered respondents, move 
that the complaint in this cause filed, be dismissed. 

/s/ Horace J. Donnelly, Jr. 

Horace J. Donnelly, Jr. 
Attornev for Respondents 
730 - 15th Street, N. W. 
Washington, D. C. 

• • • • 

12 Motion to Withdraw Answer and File 

Substitute Answer 

COME NOW the respondents, U. S. Printing & Nov¬ 
elty Co., Inc., and Benjamin Blush, Jack Blush and Hy¬ 
man Abramowitz, individuals, officers and directors of 
U. S. Printing & Novelty Co., Inc., by their attorney. 
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Horace J. Donnelly, Jr., and move that they be per¬ 
mitted to withdraw their answer filed on April 27, 1949, 
to the complaint herein and in lieu thereof to substitute 
the answer dated June 23, 1950, annexed hereto and made 
a part hereof. 

U. S. Printing & Novelty Co., Inc., 
Benjamin Blush, 

Jack Blush, 

Hyman Abramowitz. 

By /s/ Horace J. Donnelly, Jr. 

Horace J. Donnelly, Jr., 
Attorney for Respondents. 

• • • * 

15 Answer 

COME NOW the respondents, U. S. Printing & Nov¬ 
elty Co., Inc., and Benjamin Blush, Jack Blush and Hy¬ 
man Abramowitz, individuals, officers and directors of 
U. S. Printing & Novelty Co., Inc., by Horace J. Don¬ 
nelly, Jr., their attorney, and answering the complaint 
herein admit all the material allegations of fact and waive 
the taking of testimony and other procedure. 

Respondents, however, reserve the right of appeal from 
any decision and order herein of the Trial Examiner 
and/or the Commission. 

U. S. Printing & Novelty Co., Inc., 
Benjamin Blush, 

Jack Blush, 

Hyman Abramowitz. 

By /s/ Horace J. Donnelly, Jr. 

Horace J. Donnelly, Jr., 
Attorney for Respondents. 

• • • • 
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Decision of the Commission a/nd Order to File Report of 

Compliance 

43 Pursuant to the provisions of the Federal Trade 
Commission Act, the Federal Trade Commission on 

April 1, 1949. issued and subsequently served its com¬ 
plaint in this proceeding upon the respondents U. S. 
Printing & Novelty Co., Inc., a corporation, and Benja¬ 
min Blush, Jack Blush, and Hyman Abramowitz, indi¬ 
viduals, officers and directors of said corporate respond¬ 
ent, charging’ them with the use of unfair acts and prac¬ 
tices in commerce in violation of the provisions of said 
Act. On April 27, 1949, respondents filed an answer to 
said complaint. Thereafter, on June 23, 1950, upon re¬ 
spondents’ motion the hearing examiner of the Commis¬ 
sion duly designated herein permitted respondents to 
withdraw the answer previously filed herein and to sub¬ 
stitute therefor an answer admitting all the material alle¬ 
gations of fact and waiving the taking of testimony and 
other procedure, but reserving the right to apj>eal from 
any decision and order issued herein by the hearing 
examiner or the Commission. Said answer was filed upon 
the condition that no action would be taken in this pro¬ 
ceeding until after the final determination bv the Com- 
mission had been made in the matter of Superior Prod¬ 
ucts, a corporation, et ah, Docket No. 5561. Said 

44 matter having been terminated by the Commission’s 
order to cease and desist issued January 29, 1952, 

the above-entitled proceeding regularly came on for final 
consideration by said hearing examiner upon the com¬ 
plaint and substitute answer: and the said hearing exam¬ 
iner, on February 15, 1952, filed his initial decision. 

Within the time permitted by the Commission’s Rules 
and Practices, counsel for respondents filed with the Com¬ 
mission an appeal from said initial decision and there¬ 
after this proceeding regularly came on for final consid¬ 
eration by the Commission upon the record herein, in- 
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eluding briefs in support of and in opposition to the ap¬ 
peal (respondents’ application for oral argument of coun¬ 
sel before the Commission having been denied); and the 
Commission, having issued its order granting said appeal 
in part and denying it in part and being now fully ad¬ 
vised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom and order, 
the same to be in lieu of the initial decision of the hear¬ 
ing examiner. 


Findings as to the Facts 

PARAGRAPH ONE: Respondent U. S. Printing & 
Novelty Co., Inc., is a corporation organized and doing 
business under and by virtue of the laws of the State of 
New York, with its office and principal place of business 
located at 195-197 Chrystie Street, in the City of New 
York, New York. Respondents Benjamin Blush and Jack 
Blush are officers and directors of respondent corpora¬ 
tion U. S. Printing & Novelty Co., and said corporation 
is owned, dominated and controlled by the individual re¬ 
spondents Benjamin Blush and Jack Blush. All of said 
respondents have cooperated and acted together in the 
performance of the acts and practices hereinafter found. 
Respondent Hyman Abramowitz, being now deceased, is 
not included in the term respondents as used hereinafter. 

Respondents are now and for more than three years 
last past have been engaged in the manufacture of de¬ 
vices commonly known as push cards and punchboards, 
and in the sale and distribution of said devices to manu¬ 
facturers of and dealers in various articles of merchan¬ 
dise in commerce between and among the various States 
of the United States, and in the District of Colum- 
45 bia, and to dealers in various articles of merchan¬ 
dise located in the various States of the United 
States, and in the District of Columbia. 
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Respondents cause and have caused said devices, when 
sold, to be transported from their place of business in the 
State of New York to purchasers thereof at their points 
of location in the various States of the United States 
other than New York, and in the District of Columbia. 
There is now and has been for more than three years last 
past a course of trade in such devices by said respond¬ 
ents in commerce between and among the various States 
of the United States, and in the District of Columbia. 

PARAGRAPH TWO: In the course and conduct of 
their said business as described in Paragraph One here¬ 
in, respondents sell and distribute, and have sold and 
distributed, to said manufacturers of and dealers in mer¬ 
chandise, push cards and punchboards so prepared and 
arranged as to involve games of chance, gift enterprises 
or lottery schemes when used in making sales of mer¬ 
chandise to the consuming public. Respondents sell and 
distribute, and have sold and distributed many kinds of 
push cards and punchboards, but all of said devices in¬ 
volve the same chance or lottery features when used in 
connection with the sale or distribution of merchandise 
and vary only in detail. 

Many of said push cards and punchboards have printed 
on the faces thereof certain legends of instructions that 
explain the manner in which said devices are to be used 
or may be used in the sale or distribution of various 
specified articles of merchandise. The prices of the sales 
on said push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled 
to one punch or push from the push card or punchboard, 
and when a push or punch is made a disc or printed slip 
is separated from the push card or punchboard and a 
number is disclosed. The numbers are effectively con¬ 
cealed from the purchasers and prospective purchasers 
until a selection has been made and the push or punch 
completed. Certain specified numbers entitle purchasers 
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to designated articles of merchandise. Persons securing 
lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less 
than the normal retail price of said articles of merchan¬ 
dise. Persons who do not secure such lucky or win- 
46 ning numbers receive nothing for their money other 
than the privilege of making a push or punch from 
said card or board. The articles of merchandise are thus 
distributed to the consuming or purchasing public wholly 
by lot or chance. 

Others of said push card and punchboard devices have 
no instructions or legends thereon, but have blank spaces 
provided therefor. On those push cards and punchboards 
the purchasers thereof place instructions or legends which 
have the same import and meaning as the instructions 
or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The 
only use to be made of said push card and punchboard 
devices, and the only manner in which they are used, by 
the ultimate purchasers thereof, is in combination with 
other merchandise so as to enable said ultimate purchas¬ 
ers to sell or distribute said other merchandise by means 
of lot or chance as hereinabove found. 

PARAGRAPH THREE: Many persons, firms and cor¬ 
porations who sell and distribute, and have sold and dis¬ 
tributed candy, cigarettes, clocks, razors, cosmetics, cloth¬ 
ing, and other articles of merchandise in commerce be¬ 
tween and among the various States of the United States, 
and in the District of Columbia, purchase and have pur¬ 
chased respondents’ said push card and punchboard de¬ 
vices, and pack and assemble, and have packed and as¬ 
sembled, assortments comprised of various articles of 
merchandise together with said push card and punch- 
board devices. Retail dealers who have purchased said 
assortments either directly or indirectly have exposed the 
same to the purchasing public, and have sold or distrib- 



16 A 


uted said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan 
as described in Paragraph Two hereof. Because of the 
element of chance involved in connection with the sale and 
distribution of said merchandise by means of said push 
cards and punchboards, many members of the purchasing 
public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means 
thereof. As a result thereof many retail dealers have 
been induced to deal or trade with manufacturers, whole¬ 
sale dealers and jobbers who sell and distribute said 
merchandise together with said devices. 

PARAGRAPH FOUR: The sale of merchandise to the 
purchasing public through the use of, or by means of, such 
devices in the manner above described, involves a game 
of chance or the sale of a chance to procure arti- 
47 cles of merchandise at prices much less than the 
normal retail price thereof and teaches and en¬ 
courages gambling among members of the public, all to 
the injury of the public. The use of said sales plan or 
method in the sale of merchandise and the sale of mer¬ 
chandise bv and through the use thereof, and bv the aid 
of said sales plan or method, is a practice which is con¬ 
trary to an established public policy of the Government 
of the United States. 

The sale or distribution of said push cards and punch- 
board devices by respondents as hereinabove found sup¬ 
plies to and places in the hands of others the means of 
conducting lotteries, games of chance or gift enterprises 
in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, 
said persons, firms and corporations the means of, and 
instrumentalities for, engaging in unfair acts and prac¬ 
tices within the intent and meaning of the Federal Trade 
Commission Act. 


Conclusion 


The aforesaid acts and practices of respondents as 
herein found are all to the prejudice and injury of the 
public and constitute unfair acts and practices in com¬ 
merce within the intent and meaning of the Federal Trade 
Commission Act. 

Order 

IT IS ORDERED that respondent U. S. Printing & 
Novelty Co., Inc., a corporation, its officers, and respond¬ 
ents Benjamin Blush and Jack Blush, individually and as 
officers and directors of said corporate respondent, U. S. 
Printing & Novelty Co., Inc., and their respective repre¬ 
sentatives, agents and employees, directly or through any 
corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as 4 ‘commerce” is 
defined in the Federal Trade Commission Act, push cards, 
punchboards, or other lottery devices which are to be 
used, or which, due to their design, are suitable for use 
in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise or lottery 
scheme. 

48 IT IS FURTHER ORDERED that the respond¬ 
ents shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in 
winch they have complied with this order. 

IT IS FURTHER ORDERED that the complaint here¬ 
in be, and it hereby is, dismissed as to respondent 
Hyman Abramowitz. 

/s/ D. C. Daniel 
D. C. Daniel, 

Acting Secretary. 

ISSUED: September 4, 1952 
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Filed 11/8/52 

UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

U. S. PRINTING & NOVELTY CO., INC., a Corporation, 
and BENJAMIN BLUSH, and JACK BLUSH, 

Petitioners, 


vs. 

FEDERAL TRADE COMMISSION, 

Respondent. 

Docket No. 11602 

Petition To Review and Set Aside Order of the 
Federal Trade Commission- 

To the Honorable, the Chief Judge, and Judges of the 
United States Court of Appeals for the District of 
Columbia Circuit: 

Come now your petitioners, U. S. Printing & Novelty 
Co., Tnc., a corporation, and Benjamin Blush and Jack 
Blush, individually, and as officers and directors of said 
corporation, by their attorneys, and present their petition 
to review and set aside, or modify, an order of the Fed¬ 
eral Trade Commission (hereinafter referred to as the 
Commission), made and entered on the 4th day of Sep¬ 
tember. 1952, and served upon petitioners on the 12th 
day of September, 1952. Petitioner, U. S. Printing & 
Novelty Co., Tnc., is a New York corporation, having its 
manufacturing plant and principal place of business at 
195 Chrvstie Street, New York, New York. Petitioners, 
Benjamin Blush and Jack Blush, are officers and directors 
of said corporation. Petitioner, U. S. Printing & Novelty 
Co., Inc., manufacturers at its place of business in New 
York City, and sells in interstate commerce among the 
several states and in the District of Columbia, so-called 
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punch boards and push cards. In support of this petition, 
petitioners respectfully show as follows: 

7 Nature of the Proceedings 

1. On the 7th day of April, 1949, the Commission is¬ 
sued and served upon petitioners, its complaint charging 
petitioners with the use of unfair acts and practices in 
commerce in the interstate transportation of such of the 
puncli boards and push cards manufactured and sold by 
petitioner, U. S. Printing & Novelty Co., Inc., as might 
ultimately be used by others in the local and intrastate 
sale of other merchandise by such other persons. The 
complaint did not charge, and it is not a fact, that peti¬ 
tioners either manufactured, sold or supplied such other 
merchandise, or that petitioners had any direct or indirect 
interest in the sale thereof by the venders thereof, but 
the Commission charged that the mere interstate ship¬ 
ment by petitioner, U. S. Printing & Novelty Co., Inc., of 
such of the punch boards and push cards as might ulti¬ 
mately be so used by others locally and intrastate, in 
the sale of their merchandise, constituted “unfair acts 
and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act.” Petitioners there¬ 
after filed an answer on the 24th day of April, 1949, and 
on the 23rd day of June, 1950, filed their substituted 
answer, admitting all of the material allegations of fact 
and waiving the taking of testimony and other proced¬ 
ure, but reserving, however, the right of appeal from 
any decision and order entered in the proceedings by 
the Commission. 

2. On the 4th day of September, 1952, the Commission 
issued its findings as to the facts, its conclusion that the 
acts and practices of petitioners in selling and transport¬ 
ing in interstate commerce the said boards and cards, 
were “to the prejudice and injury of the public and con¬ 
stitute unfair acts and practices in commerce within the 




intent and meaning of the Federal Trade Commission 
Act,” and ordered petitioners to cease and desist from: 

“Selling and distributing in commerce, as ‘commerce’ 
is defined in the Federal Trade Commission Act, push 
cards, punch boards, or other lottery devices which 
are to be used, or which due to their design, are suit¬ 
able for use in the sale or distribution of merchandise 
to the public by means of a game or chance, gift 
enterprise or lottery scheme.” 

3. This petition is for the review of the proceedings 
above recited and to set aside or modify the said order 
to cease and desist. 

II Facts and Statutes Upon■ Which■ Jurisdiction Is Based 

The facts upon which jurisdiction is based, including 
the fact that petitioner, U. S. Printing & Novelty Co., 
Inc., does business within the District of Columbia, are 
set forth above. Section 5(c) of the Act of September 
26, 1914, 38 Stat. 719, as amended: 15 USC, Section 45, 
confers jurisdiction upon this Court. 

Ill The Relief Sought 

Petitioners pray that this Honorable Court exercises 
its jurisdiction over the parties and the subject matter 
of this petition and require the Commission to certify for 
filing in this Court, the transcript of the entire record in 
the aforesaid proceedings, being Commission’s Docket 
No. 5647: that this Court review the said proceedings 
and order of the Commission to cease and desist, and 
enter an order setting aside the Commission’s said findings 
of fact and its conclusion and vacating the Commission’s 
said order to cease and desist, and that this Court grant 
such other and further relief as it may deem proper. 
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IV Points Upon Which Petitioner Intends to Rely 

1. There is no reliable, probative or substantial evi¬ 
dence in the record to establish that any of the acts and 
practices admitted by petitioners are unfair acts and 
practices within the intent and meaning of the Federal 
Trade Commission Act. 

2. The proceeding is not “to the interest of the pub¬ 
lic” 

3. The Commission under the statute, has not, and 
cannot assume, the power to exclude punch boards or 
push cards as such from interstate commerce. 

4. The subject is one entirely local in nature and has 
no direct effect upon interstate commerce. 

5. The action of the Commission violates the follow¬ 
ing provisions of the Constitution of the United States: 

(a) The Fifth Amendment—in the deprivation of 
property and the assumption of legislative functions, both 
without due process of law. 

(b) The Tenth Amendment—in the attempted assump¬ 
tion of powers not committed to the National Government 
but reserved to the states or the people. 

6. The findings of fact upon the pleadings alone differ 
from and are not supported by the pleadings or record. 


Horace J. Donnelly, Jr. 


Arthur V. Suluvan, Jr. 
Attorneys for Petitioners 
730 Fifteenth Street, N. W. 
Washington 5, D. C. 
NAtional 5667 
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QUESTIONS PRESENTED 


In respondent's opinion the questions are: 

1. Whether the decisions of this and numerous other United 
States Courts of Appeals upholding the Federal Trade Com¬ 
mission's prohibition, as an unfair trade practice, of the inter¬ 
state sale of punchboards to be used for merchandise lotteries, 
were in any way invalidated by the decision rendered in United 
States v. Halseth, 342 U. S. 277 (1952), which held that the 
mere mailing of information and paraphernalia concerning a 
prospective, but not existing, lottery does not constitute a crim¬ 
inal offense under the penal statute forbidding use of the mails 
in connection with lotteries. 

We say that they were not. 

2. Whether the Federal Trade Commission has properly for¬ 
bidden petitioners’ interstate sale of lottery devices which “are 
to be used, or which, due to their design, are suitable for use in 
the sale or distribution of merchandise to the public by means 
of a game of chance, gift enterprise or lottery scheme.” 

We say that it has. 

(D 
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tSntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11602 


U. S. Printing & Novelty Co., Inc., Benjamin Blush, and 

Jack Blush, petitioners 

v. 

Federal Trade Commission, respondent 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL TRADE 

COMMISSION 


BRIEF FOR RESPONDENT 

I. COUNTERSTATEMENT OF THE CASE 

This case arises upon a petition to review an order to cease 
and desist issued at the conclusion of an administrative pro¬ 
ceeding conducted by the respondent Federal Trade Commis¬ 
sion on a complaint charging petitioners with engaging in cer¬ 
tain unfair and deceptive acts and practices in violation of the 
Federal Trade Commission Act. 1 

Though we accept petitioners’ statement of the case as to 
the chronology of the pleadings and proceedings below, we 
believe that the facts, as bracketed by the complaint (Jt. Apdx. 


, “Sec. 5. (a) Unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce, are hereby declared unlawfuL 
“The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations * • * from using unfair methods of com¬ 
petition in commerce and unfair or deceptive acts or practices in commerce.” 
52 Stat. 111-112; 15 U. S. C. 45 (a). 

“(c) * • • The findings of the Commission as to the facts, if supported 
by evidence, shaU be conclusive.” 52 Stat. 112-113; 15 U. S. C. 45 (c). 

( 1 ) 


2 


2A-8A) and petitioners' admission answer thereto (Jt. Apdx. 
11 A) and as found by the Commission (Jt. Apdx. 13A-17A), 
should be summarized. 

The corporate petitioner is a New York corporation, of 
which the individual petitioners are owners, officers, and 
directors. For some years petitioners have been engaged in 
the manufacture and interstate sale and distribution of punch- 
boards and push cards (Complaint, Paragraph 1, Jt. Apdx. 
2A-3A; Findings, Paragraph 1, Jt. Apdx. 13A-14A). These 
devices are so prepared and arranged as to involve games of 
chance, gift enterprises, or lottery schemes when used in making 
sales of merchandise to the public. Petitioners make a variety 
of punchboards and push cards, all of which embody the same 
chance or lottery features, differing from one another in detail 
only (Complaint, Paragraph 2, Jt. Apdx. 3A-4A: Findings. 
Paragraph 2, Jt. Apdx. 14A). 

Many such punchboards bear printed instructions regarding 
the manner in which the devices are to be used or may be used 
in the sale or distribution of various specified merchandise. 
The prices of the sales on such boards vary with the individual 
device. Each time the player punches the board a disc or 
printed slip is separated from the device, disclosing a number. 
The numbers are concealed from the purchasers until a 
selection has been made and a punch completed. Certain 
specified numbers entitle purchasers to designated articles of 
merchandise. Persons securing winning numbers receive the 
designated merchandise without additional cost, at prices much 
lower than the normal retail prices therefor. Persons who do 
not secure winning numbers receive nothing for their money 
other than the privilege of punching the board. The mer¬ 
chandise thus awarded is therefore distributed to the public 
wholly by lot or chance. 

Other punchboards and push cards manufactured and sold 
by petitioners bear no instructions but have blank spaces in 
which the purchasers of the boards place instructions to the 
same purport as the printed instructions hereinabove de¬ 
scribed. The only use to be made of this type of board, and 
the only manner in which it is used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to en- 
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able the ultimate purchasers to sell or distribute such merchan¬ 
dise by means of lot or chance (Complaint, Paragraph 2, Jt. 
Apdx. 4A-5A; Findings, Paragraph 2, Jt. Apdx. 14A-15A). 

Many business concerns which sell candy, cigarettes, clocks, 
razors, cosmetics, clothing, and other goods in interstate com¬ 
merce buy petitioners’ push cards and punchboards and pack 
and assemble with them assortments of sundry merchandise. 
Retail dealers who buy such assortments, either directly or in¬ 
directly, expose them to the public and sell such merchandise 
by means of such punchboards and push cards in accordance 
with the sales plan outlined above. Because of the element of 
chance involved, many members of the public have been in¬ 
duced to trade or deal with retail dealers employing such sales 
plans, and in consequence many retail dealers have been in¬ 
duced to trade with manufacturers, wholesalers, and jobbers 
who sell and distribute merchandise with such devices (Com¬ 
plaint, Paragraph 3, Jt. Apdx. 5A; Findings, Paragraph 3, Jt. 
Apdx. 15A-16A). 

The Commission further found that— 

1. The sale of merchandise by means of such devices in¬ 
volves a game of chance or the sale of a chance to procure mer¬ 
chandise at prices much lower than the normal retail price 
thereof and teaches and encourages gambling among members 
of the public, all to the injury of the public; 

2. The use of such methods in the sale of merchandise and 
the sale of merchandise by such methods is a practice contrary 
to an established public policy of the Government of the 
United States; 

3. Petitioners’ sale of punchboards and push cards supplies 
to, and places in the hands of, others the means of conducting 
lotteries, games of chance, or gift enterprises in the sale or 
distribution of their merchandise; and 

4. Petitioners thus supply to, and place in the hands of, 
others the means of engaging in unfair acts and practices within 
the intent of the Federal Trade Commission Act. (Complaint, 
Paragraph 4, Jt. Apdx. 5A-6A; Findings, Paragraph 4, Jt. 
Apdx. 16A.) 

Concluding that petitioners’ aforesaid acts and practices are 
all to the prejudice and injury of the public and constitute 
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unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act (Conclusion, 
Jt. Apdx. 17A), the Commission ordered petitioners to cease 
And desist from— 

Selling or distributing in commerce, as “commerce’’ is 
defined in the Federal Trade Commission Act, push 
cards, punchboards. or other lottery devices which are 
to be used, or which, due to their design, are suitable 
for use in the sale or distribution of merchandise to the 
public by means of a game of chance, gift enterprise or 
lottery scheme. [Jt. Apdx. 17A.] 

Thereafter petitioners timely filed in this Court a petition to 
review and set aside the foregoing order. 

II. SUMMARY OF ARGUMENT 

A. The Supreme Court in United States v. Halseth held only 
that a criminal statute excluding lotteries from the mails 
applied to “existing, going” lotteries and not to the mailing of 
preliminary information or paraphernalia later to constitute 
a lottery outside the mails. The Court did not purport to con¬ 
strue the Federal Trade Commission Act, which has long been 
held to embrace the unfair trade practice of supplying to others, 
through interstate commerce, the physical means of conducting 
merchandise lotteries. Moreover, the anti-slot-machine 
statute referred to in the Halseth opinion contains a saving 
clause whose effect is to endorse and approve Commission reg¬ 
ulation of the unfair practice here in question. 

B. The order should be allowed to stand in its present form, 
which was so couched as to adopt past modifications by this 
and other courts of orders issued by the Commission in similar 
proceedings, at the same time admitting of effective enforce¬ 
ment. adequate to abate further violation. 

m. ARGUMENT 
Preliminary Statement 

While purporting to assail the power of the Federal Trade 
Commission to regulate the practice of furnishing to others 
the physical means of conducting merchandise lotteries (see 
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the question stated on the flyleaf of petitioners’ brief), peti¬ 
tioners have limited their argument to a discussion of a recent 
Supreme Court decision holding that the mere mailing of lot¬ 
tery paraphernalia not constituting an existing lottery does not 
violate the penal postal lottery statute and to a plea for a 
modification of the terms of the order issued by the Com¬ 
mission. In the preliminary statement of their argument 
(Brief, 7-8), petitioners appear fully to recognize this Court’s 
affirmance of a Commission order banning the sale of mer¬ 
chandise punchboards in interstate commerce, Hamilton Mfg. 
Co. v. FTC, 90 App. D. C. 169, 194 F. 2d 346 (1952), and the 
long line of supporting decisions from other Circuits. But 
although they “feel constrained to adopt by reference” the 
arguments advanced by the petitioners in the Hamilton case 
before this Court (Brief, 7-8), the instant petitioners present 
no argument of their own to show that the Hamilton case was 
wrongly decided. 

As we read Rule 17 of this Court, the mere adoption by ref¬ 
erence of arguments made in bygone litigation is insufficient 
to present a question for current decision. 2 Our own argu¬ 
ment is therefore addressed only to the topics actually devel¬ 
oped in petitioners’ argument. 

Before answering petitioners’ specific arguments we take 
the liberty of reminding the Court of the legal principles sup¬ 
porting the order here challenged. 

Merchandising by gambling is contrary to the public policy 
of the United States and violates Section 5 of the Federal 
Trade Commission Act. 3 FTC v. R. F. Keppel & Bto., Inc., 
291 U. S. 304, 313 (1934); Chas. A. Brewer & Sons v. FTC, 
158 F. 2d 74, 78 (C. A. 6, 1946). And it is likewise an unfair 

* “Rule 17. (c) The brief of the appellant shall contain: 

* * * • * 

“(8) The argument, exhibiting clearly the points of fact and of law 
being presented, citing the authorities and statutes relied upon. 

* • * * * 

“(i) Points not presented according to the rules of the court will be dis¬ 
regarded, though the court, at its option, may notice and pass upon a plain 
error not pointed out or relied upon." 

* See note 1, ante. 
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act or practice in commerce to place in the hands of others 
the means of violating the Federal Trade Commission Act. 
FTC v. Winded Hosiery Co., 258 U. S. 483, 494 (1922). 

To supply to others, through interstate commerce, gam¬ 
bling devices unaccompanied by merchandise but later to be 
used for the sale or distribution of merchandise is a violation 
of the Federal Trade Commission Act, to be restrained by an 
order to cease and desist. Hamilton Manujacturing Co. v. 
FTC, 90 App. D. C. 169, 194 F. 2d 346 (1952); Globe Card¬ 
board Novelty Co. v. FTC, 192 F. 2d 444 (C. A. 3, 1951); Con¬ 
solidated Mfg. Co. v. FTC, 199 F. 2d 417 (C. A. 4,1952); Chas. 
A. Brewer & Sons v. FTC, 158 F. 2d 74 (C. A. 6, 1946); Mod¬ 
ernistic Candies, Inc. v. FTC, 145 F. 2d 454 (C. A. 7, 1944); 
Zitserman v. FTC, — F. 2d — (C. A. 8, No. 14533, Dec. 18, 
1952); Lichtenstein v. FTC, 194 F. 2d 607 (C. A. 9, 1952); 
Feitler v. FTC, — F. 2d — (C. A. 9, No. 13011, Jan. 28, 1953). 

As we show below, pp. 7-9 post, the policy embodied in these 
cases was specifically and deliberately approved by Congress 
in a saving clause written into the recent anti-slot-machine 
statute (64 Stat. 1134,15 U. S. C. 1172). 

A. The Supreme Court’s decision of United States v. Halseth , 
involving a penal statute, is in no way controlling of the 
instant controversy 

Petitioners set inordinate store by the recent decision of 
United States v. Halseth, 342 U. S. 277 (1952), which held 
that a criminal statute (18 U. S. C. 1301) outlawing the mail¬ 
ing of any “letter, package postal card or circular concerning 
any lottery * * * or similar scheme offering prizes dependent- 
in whole or in part upon lot or chance” applied only to “exist¬ 
ing, going" lotteries and not to the mailing of information or 
paraphernalia subsequently to be utilized for a lottery. Peti¬ 
tioners (Brief, 9) attach especial significance to the following 
part of the Halseth opinion (342 U. S. at 281): 

The mere mailing of information concerning such 
schemes and how they may be set up or the mailing of 
paraphernalia for such schemes does not violate the 
statute in question. * * * 
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Congress has had before it many times the question 
of what gambling devices and paraphernalia it would 
exclude from the mails and interstate commerce, and 
only recently has it passed an act concerning the sub¬ 
ject (64 Stat. 1134; 154 U. S. C. 1171). If punchboards 
are to be added to the category of devices to be ex¬ 
cluded, it is for Congress to make the addition. 

Petitioners' reliance on the Halseth decision is unsound for 
several reasons. It is plain that the Court had before it a 
criminal statute, which it properly construed narrowly. The 
controversy did not embrace the Federal Trade Commission 
Act, a remedial statute which should be, and has been often, 
liberally construed. In speaking of the “category of devices 
to be excluded’’ the Court obviously had in mind such penal 
exclusions as the postal statute and the newly enacted anti- 
slot-machine act. 

The statute last mentioned is the most recent Federal legis¬ 
lation respecting gambling devices and forbids interstate trans¬ 
portation of slot machines suitable for gambling, providing, 
however, that such transportation shall be lawful if made 
to a State whose legislature has, by enabling act, specifically 
removed the State from the scope of the Federal statute. 

Section 2 of the anti-slot-machine act, 64 Stat. 1134, 15 
U. S. C. 1172, provides: 

Nothing in this Act shall be construed to interfere 
with or reduce the authority, or existing interpreta¬ 
tions of the authority , of the Federal Trade Commis¬ 
sion under the Federal Trade Commission Act as 
amended (15 U. S. C. 41-58). [Emphasis supplied.] 

The purpose of this clause is explained by Senate Report 
No. 1482, 81st Cong., 2d sess., p. 4, which cites the Keppel 
and Brewer decisions: 

A saving clause is included in this section to avoid 
any misunderstanding that the Act, and particularly 
the proviso in section 2 permitting unbroken trans¬ 
portation of gambling devices into States where then- 
use is legal, interferes with or reduces the authority 
which the Federal Trade Commission has exerted under 
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section 5 of its constituent Act (15 U. S. C. 45) to 
exclude from the channels of interstate commerce de¬ 
vices to be used in the sale or distribution of merchan¬ 
dise to the public. Federal Trade Commission v. R. F. 
Keppel & Bro., Inc., 291 U. S. 304 [1934]; Charles A. 
Brewer & Sons v. Federal Trade Commission, 15S F. 
2d 74 [C. A. 6, 1946]. 

Similarly, the report of the House Committee on Interstate 
and Foreign Commerce on the same measure. House Report 
No. 2769, Slst Cong.. 2d sess., pp. 9-10. said: 

Section 2 further provides that nothing in this Act 
shall be construed to interfere with or reduce the author¬ 
ity of the Federal Trade Commission under the Federal 
Trade Commission Act as amended. It is the purpose 
of this provision to leave unaffected the powers of the 
Federal Trade Commission with respect to the use of lot¬ 
teries. games of chance, or other gambling devices for 
the purpose of merchandising. Such use has been held 
to be an unfair trade practice in violation of the Federal 
Trade Commission Act as amended. 

It therefore appears that as recently as 1950 the existing 
Commission policy banning devices for merchandise lotteries— 
a policy uniformly upheld by the courts—was brought to the 
attention of Congress, and Congress approved that policy by 
providing in a criminal statute outlawing the shipment of 
certain gambling machines that the Commission’s current pow¬ 
ers over merchandising-by-gambling be left undisturbed. “The 
long time failure of Congress to alter the Act after it had been 
judicially construed, and enactment by Congress of legislation 
which implicitly recognized the judicial construction as effec¬ 
tive, is persuasive of legislative recognition that the judicial 
construction is the correct one. This is the more so * * * 
where after the matter has been fully brought to the attention 
of the public and the Congress, the latter has not seen fit to 
change the statute.” Apex Hosiery Co. v. Leader, 310 U. S. 
469,4SS (1940). 

Manifestly, if Congress had been dissatisfied with the Com¬ 
mission’s judicially approved condemnation of lottery mer- 
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chan dising as an unfair trade practice, it could have acted, 
when the anti-slot-machine measure was before it, to exempt 
the practice from the scope of the Federal Trade Commission 
Act. It is hardly reasonable that Congress would have passed 
a statute expressly providing that the Commission’s regulation 
of merchandise lotteries should not be impaired thereby unless 
it fully endorsed the Commission’s efforts along those lines. 

Petitioners’ citation of United States v. Halseth as control¬ 
ling here ignores the distinction between a penal statute aimed 
at interdicting gambling through the postal facilities and the 
broad, remedial power conferred on the Federal Trade Com¬ 
mission to prevent unfair trade practices. Actually the Federal 
Trade Commission Act does not specify the particular practices 
which are to be prevented. Instead it outlaws “unfair methods 
of competition” and “unfair or deceptive acts or practices” in 
interstate commerce. The only sanction which it lays against 
such methods, acts, and practices is the cease-and-desist order, 
which, beyond forbidding continuation or resumption of such 
practices, does not punish for past violations. “One of the ob¬ 
jects of the Act creating the Federal Trade Commission was 
to prevent potential injury by stopping unfair methods of com¬ 
petition in their incipiency * * FTC v. Raladam, 316 
U.S. 149,152(1942). 

In FTC v. Algoma Lumber Co., 291 U. S. 67 (1934), the Su¬ 
preme Court by necessary implication rejected the doctrine that 
the Commission lacked authority to ban practices “never here¬ 
tofore regarded” as contravening law or public policy, and in 
FTC v. R. F. Keppel & Bro., Inc., 291 U. S. 304, 310n-311n 
(1934), the Supreme Court also pointed out that it was be¬ 
cause Congress had deemed the common law expression “un¬ 
fair competition” too narrow that it adopted the broader and 
more flexible phrase “unfair methods of competition” and that 
Congress had rejected the plan of defining “the many and 
variable unfair practices which prevail in commerce,” adopting 
instead a “general declaration condemning unfair practices” 
and leaving “to the Commission” the determination of which 
practices were unfair. 

In the Keppel case, 291 U. S. at 312, the Supreme Court 
ruled that this was a proper delegation of power, and that— 
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Congress, in defining the powers of the Commission, 
thus advisedly adopted a phrase which, as this Court 
has said, does not “admit of precise definition but the 
meaning and application of which must be arrived at 
by * * * ‘the gradual process of judicial inclusion and 
exclusion/ ” 

Again, “Congress deemed it better to leave [the prohibitory 
powers of the Commission] without precise definition, and to 
have each case determined upon its own facts, owing to the 
multifarious means by which it is sought to effectuate such 
[unfair] schemes/’ FTC v. Beech-Nut Packing Co., 257 U. 
S. 441,453 (1922). 

Not only is there no specific mandate to the Commission to 
proceed against lottery methods; there is no concrete direction 
to proceed against false advertising or methods which promote 
monopoly. Yet both the latter activities have so often been 
held to be within the Commission’s lawfful grasp that citation 
of cases would be superfluous. The Keppel decision recog¬ 
nized the Commission’s power to eliminate merchandise lot¬ 
teries from interstate commerce, and it is from this controlling 
case authority that the law governing the Commissions powers 
over merchandising-by-gambling has flowed. 

The Court of Appeals for the Ninth Circuit lately considered 
whether the Halseth decision affected the powers exercised 
over punchboards and decided that it had not. Lichtenstein 
v. FTC, 194 F. 2d 607, 611 (1952). 

Nothing in the criminal proceeding of United States 
v. Perry Halseth * * * questions this saving clause 

[in the anti-slot-machine act] respecting such power 
of the Commission as was exercised in the civil case of 
Brewer v. Federal Trade Commission. Nowhere has 
the Commission claimed the power to prohibit the trans¬ 
mission of such lottery devices in interstate commerce 
as such. The cases construing similar cease and desist 
orders have all concerned the use of lotteries in mer¬ 
chandising. Globe Cardboard Novelty Co. v. Federal 
Trade Commission, 192 F. 2d 444 [C. A. 3, 1951], is 
similarly limited and should not be construed as con- 
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ferring a general power over lotteries as such. The case 
of Scientific Mfg. Co. v. Federal Trade Commission, 124 
F. 2d 640 [C. A. 3, 1941], made it clear that trade prac¬ 
tices were the sole concern of the Commission [194 F. 
2d at 611]. 

In their brief (pp. 9-10) petitioners argue: 

Before an act or practice can fall within the purview 
of the statute it must, in the words of the statute, be 
“unfair,” which of itself necessarily presupposes that the 
public at the time that the act or practice complained 
of occurs will be affected unfairly thereby—just as the 
Supreme Court in the Halseth case found that before 
a push card or punchboard can “concern” a lottery, a 
lottery must be set up and in existence at the time the 
mailing occurred. The Commission did not prove, and 
cannot prove, that at the time petitioners introduced 
their push cards and punchboards into interstate com¬ 
merce the public was unfairly affected thereby. There¬ 
fore, a proceeding against petitioners cannot be “to the 
interest of the public” as required by the Act. * * * 
The act or practice which makes the use of such push 
cards and punchboards against the public interest, does 
not occur, and cannot occur unless and until the cards 
are used for the purpose of the sale or distribution of 
merchandise by means of lotteries, games of chance, or 
gift enterprises, just as in the Halseth case the Supreme 
Court found that there could be no violation of the 
postal lottery act unless and until the cards were actually 
used in the conduct through the mails of a lottery offering 
prizes of merchandise by lot or chance. [Petitioners’ 
emphasis.] 

Of course, if the postal lottery statute were here involved 
petitioners’ argument would have force. But the gist of the 
Commission’s complaint against petitioners was that they 
place in the hands of others the means of violating the Federal 
Trade Commission Act (Complaint, Paragraph 4, Jt. Apdx. 
6A), a practice that in itself is a violation of the Act. The 
same sort of contention was disposed of by the Fourth Circuit 
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in Consolidated Mfg. Co. v. FTC, 199 F. 2d 417, 41S (C. A. 4. 

1952): 

* * * Petitioners contend that the Commission is 
without jurisdiction over them because they merely sell 
in commerce the punchboards and not the merchandise 
which is sold or distributed as a result of the operation of 
the boards, their argument being that the sale of the 
boards does not involve any “unfair methods of com¬ 
petition” or any “unfair or deceptive acts or practices” 
when considered apart from the merchandise sold or 
distributed in connection with their operation. This 
position was adequately answered in the opinion of Mr. 
Justice Minton, then a Circuit Judge, speaking for the 
Court of Appeals of the Seventh Circuit in Modernistic 
Candies v. Federal Trade Commission, 7 Cir. 145 F. 2d 
454,455, wherein he said: 

“It is clear that the Federal Trade Commission has 
the power to eradicate merchandising by gambling in 
interstate commerce. We think the Commission also 
has the power to prohibit the distribution in interstate 
commerce of devices intended to aid and encourage mer¬ 
chandising by gambling. The gamblers and those who 
deliberately and designedly aid and abet them are both 
engaged in practices contrary to public policy. Mer¬ 
chandising by gambling should not be divided into in¬ 
sulated acts, which appear innocent when examined 
separately. This unfair practice should be viewed as 
a whole. If the Federal Trade Commission is to police 
merchandising by gambling, it must police those who 
designedly and deliberately aid and abet this practice. 
We think the Commission has such power.” [Empha¬ 
sis supplied.] 

The decision of the Court of Appeals of the Seventh 
Circuit is squarely in point here. So also are the de¬ 
cisions in four other Circuits. See Charles A. Brewer 
& Sons, Inc. v. Federal Trade Commission, 6 Cir. 15S F. 
2d 74; Globe Cardboard Novelty Co. v. Federal Trade 
Commission, 3 Cir. 192 F. 2d 444; Bork Manufacturing 
Co. v. Federal Trade Commission, 9 Cir. 194 F. 2d 611; 
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Lichtenstein v. Federal Trade Commission, 9 Cir. 194 
F. 2d 607; Hamilton Manufacturing Co. v. Federal 
Trade Commission, App. D. C. 194 F. 2d 346. No judge 
anywhere has expressed a contrary opinion and nothing 
to the contrary can be worked out arguendo from Fed¬ 
eral Trade Commission v. Bunte Bros., 312 U. S. 349, 
which held merely that the Commission was without 
power over purely intrastate transactions. 

The penal statutes governing use of the mails are neither 
here nor there in the construction of the Federal Trade Com¬ 
mission Act. In Lewis v. Hannegan, Postmaster General, not 
reported (D. D. C. Civil No. 34S5-47, Dec. 10, 1947), 4 an 
action to enjoin enforcement of a post office fraud order, 
the Government argued that double postal cards so imprinted 
as to form an integral part of a deceptive “skip-tracer” scheme 
were fraudulent within the intent of 18 U. S. C. 1341 (then 
18 U. S. C. 338), citing in its support the decision of Silverman 
v. FTC, 145 F. 2d 751 (C. A. 9, 1944), which upheld an order 
banning such a scheme as violative of the Federal Trade Com¬ 
mission Act. The District Court of this Circuit, speaking 
through Judge Holtzoff, rejected that argument in the follow¬ 
ing passage of its opinion: 

[In the Silverman case] Judge Denman character¬ 
ized a similar scheme as a “cheap swindle.” The Court 
agrees with Judge Denman that in popular parlance, 
this scheme is a cheap swindle. Whether it is a swindle 
in the sense of a criminal statute is another question. 
That question was not before the Circuit Court of 
Appeals for the Ninth Circuit because in that case the 
statute related to unfair or deceptive acts or practices. 
It seems to the Court that “unfair or deceptive acts or 
practices'’ are far broader than the words “scheme or 
artifice to defraud.” A practice may be unfair, it may 
be deceptive without necessarily being a scheme or 
artifice to defraud. [Emphasis supplied.] 

4 For convenience’ sake we have reproduced this unreported opinion follow¬ 
ing our argument herein. 
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The Court also has in mind the very salutary rule of 
law that criminal statutes must be narrowly and strictly 
construed. In the Court’s opinion an indictment for 
violation of section 33S, title 18, would not lie in this 
case. If an indictment would not lie this matter is 
nonmailable. 5 

Notwithstanding the holding in Lewis v. Hannegan, supra, 
to the effect that a mail skip-tracer scheme is not forbidden 
by the postal fraud statutes, this Court has but recently held 
such a scheme to constitute an unfair and deceptive practice 
within the terms of Section 5 of the Federal Trade Commission 
Act. Bennett v. FTC., — App. D. C. —, — F. 2d, — (No. 
11379, Nov. 28, 1952). 

In view, therefore, of Congress’ express endorsement of the 
Commission's policy toward merchandise punchboards, and 
because the construction of criminal statutes furnishes no guide 
for the Commission’s performance of its statutory duty to pre¬ 
vent unfair trade practices, the Halseth decision, relied on by 
petitioners, is wholly inapposite. 

B. The Commission properly forbade petitioners* interstate 
Sale of lottery devices which “are to be used, or which, due 
to their design, are suitable for use in the sale or distribution 
of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme” 

Pointing to the action of this Court in Hamilton Mfg. Co. 
v. FTC, 90 App. D. C. 169, 194 F. 2d 346 (1952), petitioners 
urge that in the event the findings are not set aside the order 
should be modified. It is our position that the order as it 
stands fully accords with this Court’s modification of the Ham¬ 
ilton order and requires no rewording to exclude from its terms 
such objects as “playing cards, bingo cards, other novelties and 
games,” or even fighting cocks, race horses, and parcheesi 
boards, while at the same time insuring a cessation of the illegal 
practices found below. 

The original Hamilton order banned punchboards, push cards, 
etc. “which are to be used or may be used in the sale or distribu¬ 
tion of merchandise to the public by means of a game of chance, 

* Cf. Bozel v. Hudspeth, 126 F. 2d 585, 5S7 (C. A. 10,1942). 
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gift enterprise, or lottery scheme.” This Court substituted for 
the italicized portion the words “which are designed or intended 
to be used.” 

The type of prohibition exemplified by the original Ham¬ 
ilton order has not been handled uniformly by the several 
Courts of Appeals. The Fifth, Sixth, Seventh, and Tenth Cir¬ 
cuits have declined to modify such orders. 6 On the other hand, 
this Court and the First, Second, and Ninth Circuits have, in 
various ways, narrowed the expression “may be used.” 7 And 
in a decision rendered last month, Feitler v. FTC, — F. 2d — 
(C. A. 9, No. 13011, Jan. 28, 1953), there was involved a type 
of punchboard having in addition to its chance element a 
question-and-answer feature, recognizable as a subterfuge to 
support the petitioners' assertion that playing on such a board 
did not necessarily involve gambling. The Ninth Circuit de¬ 
parted from its earlier policy of modification and affirmed an 
order which employed the words “may be used,” holding such 
language to be necessary for effective enforcement. 

The Third and Fourth Circuits have steered a middle course 
by affirming but then glossing the orders in their opinion^ 
Thus in Globe Cardboard Novelty Co., Inc. v. FTC, 192 F. 
2d 444 (1951), the Third Circuit, alluding to the two lines of 
cases mentioned above, said: 

A careful study of those cases reveals, however, that 
the only disagreement is one of semantics. The courts 
which modified the language of the Commission were 
concerned lest the words “or may be used” would be 
construed to prevent manufacturers from selling candy 
which any person might thereafter sell by means of a 
lottery, even though such sale was not designed or in- 

* Hill v. FTC, 124 F. 2d 104 (C. A. 5, 1941); Chas. A. Bracer «£ Sons v. 
FTC, 15S F. 2d 74 (C. A. 6, 1946) ; Modernistic Candies, Inc. v. FTC, 145 F. 
2d 454 (C. A. 7, 1944) ; Ostler Candy Co. v. FTC, 106 F. 2d 962 (C. A. 10, 
1939), cert, denied 309 U. S. 675 (1940). 

T Hamilton Mfg. Co. v. FTC, 90 App. D. C. 169, 194 F. 2d 346 (1952), “are 
desired and intended to be used” substituted for “may be used”; FTC v. 
Charles X. Miller Co., 97 F. 2d 563 (C. A. 1,193S), “are designed to be used” 
substituted for “may be used”; Sicects Co. of America, Inc. v. FTC, 109 F. 
2d 296 (C. A. 2, 1940), “likely to be used” substituted for “may be used”; 
Lichtenstein v. FTC, 194 F. 2d 607 (C. A. 9,1952), “or may be used” stricken. 
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tended by the manufacturers. We do not so interpret 
the order of the Commission. We construe it to pro¬ 
hibit only the distribution in interstate commerce of 
any push card, punchboard or other device which is 
designed to serve as an instrumentality for the sale of 
articles of merchandise by lottery methods. [192 F. 
2d at 447-44S.] 

And in Consolidated Mjg. Co. v. FTC, 199 F. 2d 417, 418 
(1952), the Fourth Circuit said: 

We agree with the Court of Appeals of the Third 
Circuit that the order complained of is not too broad 
and that, properly interpreted, it prohibits “only the 
distribution in interstate commerce of any push card, 
punchboard or other device which is designed to serve 
as an instrumentality for the sale of articles of mer¬ 
chandise by lottery* methods.” 

The Court will realize that Commission orders come before 
many other Grcuits and that it is desirable that orders in like 
cases should not apply different remedies. In an effort to 
formulate an order acceptable to the three points of view enun¬ 
ciated by the several Courts of Appeals and at the same time to 
fashion an order that will be effective in eradicating merchan¬ 
dise lotteries from interstate commerce, the Commission has 
recently been issuing the type of order here instanced, which 
bans “push cards, punchboards. or other lottery devices which 
are to be used, or which due to their design, are suitable for 
use in the sale or distribution of merchandise to the public by 
means of a game of chance, gift enterprise, or lottery scheme.” 
In arriving at this formula the Commisson was duly mindful 
of this Court’s change of the Hamilton order —“designed or 
intended to be used.” etc. It was earnestly believed, however, 
that the latter wording might give rise to perplexing questions 
in later enforcement proceedings. Since “design” and “intend” 
can both mean “have in mind,” it might be plausibly argued, 
by those averse to effective enforcement, that scienter would 
be essential to a showing of non compliance. The Commis¬ 
sion’s view is that the type of device to be excluded owes its 
illegality to features of its intrinsic, physical composition which 
render it suitable for lottery merchandising. 
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Petitioners, the record shows, make and sell two types of 
board. The first, a punchboard bearing printed directions as 
to its use in the sale of specified merchandise, would clearly fall 
within the scope of the Hamiliton order, as modified by this 
Court. However, the second type, which has blank spaces 
wherein instructions can be subsequently inserted by punch- 
board operators, is not so surely within the language of the 
• modified Hamilton order, for who could say for a certainty that 
petitioners, in making and selling such blank boards, “designed” 
or “intended” that they be put to merchandising uses? Per 
contra, the order herein would clearly reach such devices, inas¬ 
much as “due to their design [a game-of-chance arrangement 
with blank spaces left for subsequent insertion of instructions] ” 
they would be altogether “suitable for use” in the sale of goods 
by lottery, once the blanks had been filled in. And yet the pres¬ 
ent order cannot, as petitioners argue, run to objects like play¬ 
ing cards, bingo cards, and the like, for such articles embody 
no special intrinsic features rendering them suitable for lottery 
merchandising. 

In declining to delete the words “or may be used” from a 
lottery order (as had previously been its practice), the Ninth 
Circuit only last month recognized that an order of this type 
must be broad enough to reach patent subterfuges. Feitler v. 
FTC, — F. 2d — (C. A. 9, No. 13011, Jan. 28, 1953). The 
slips of paper punched from the boards there involved had, in 
addition to numbers, questions printed on them, so that the 
player might be obliged by the operator of the board to answer 
the question before receiving a prize. The court said: 

There was evidence that all of the merchandise punch- 
boards of petitioners have the question feature on their 
tabs, though apparently this feature is not used in the 
actual operation of the boards. If the use of the boards 
as question and answer games would not be gambling, 
the deletion of the words “or may be used” from the 
order would considerably embarrass its enforcement, 
since it would always be open to petitioners to assert 
that the boards could be operated so as not to involve 
games of chance, even though the question feature is a 
mere subterfuge. We believe the evidence here war¬ 
rants affirmance of the order as issued. 
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The punchboard industry’s efforts throughout the several 
circuits to have the Commission’s orders restricted illustrates 
the ingenuity with which it has sought to evade the Commis¬ 
sion’s regulation of merchandise-gambling. State courts have 
commented upon the ingenuity of those who batten on the 
gambling instinct of humanity. Such comment is especially 
appropriate here. Indeed, “no sooner is a lottery defined 
* * * than ingenuity is at work to evolve some scheme of 
evasion which is within the mischief, but not quite within 
the letter of the definition.” State v. Lipkin, 169 N. C. 264, 
$4 S. E. 340, 343 (1915). The constant aim of those who 
gain their livelihood from lottery schemes is “to streamline 
the plan with a view of concealing by name and technical 
operation and other fallacious pretenses one or more of the 
elements necessary to make it a lottery, gift enterprise, or 
game of chance.” State v. Omaha Motion Picture Exhibitors 
Assn., 139 Neb. 312, 297 N. W. 547, 550 (1941). “In no field 
of reprehensible endeavor has the ingenuity of man been more 
exerted than in the invention of devices to comply with the 
letter, but to do violence to the spirit and thwart the beneficent 
objects and purposes of the laws designed to suppress the vice 
of gambling. Be it said to the credit of the expounders of the 
law that such fruits of inventive genius have been allowed 
by the courts to accomplish no greater result than that of 
demonstrating the inaccuracy and insufficiency of some of the 
old definitions of gambling” State v. Joynt, 341 Mo. 788, 110 
S. W. 2d 737, 740 (1937). 

To be effective, the order herein must proscribe not only 
the interstate distribution of punchboards whose actual use 
is limited to the sale of merchandise but also the interstate 
distribution of boards suitable for use in the sale or distri¬ 
bution of goods by virtue of some feature of their de¬ 
sign, e. g., blank spaces in which others than petitioners can 
insert directions and prize lists. It has often been held that 
where Commission findings are based on substantial evidence, 
an appropriate remedy is to be selected by the Commission 
in the light of its accumulated experience, subject to judicial 
review for palpable abuse of discretion. FTC v. Cement Inr- 
stitute, 333 U. S. 683, 726-727 (1948); Jacob Siegel Co. v. FTC, 
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327 U. S. 603, 612 (1946); Herzfeld v. FTC, 140 F. 2d 207, 
209 (C. A. 2, 1944). Hence in view of the Commission's 
familiarity with the means necessary for effectively curbing 
gambling in the sale of goods and the continuing efforts of 
members of the punchboard industry to escape the conse¬ 
quences of such regulation, we respectfully urge that this Court 
not disturb the terms of the present order, which represents a 
realistic effort to devise an order that can be uniformly used 
in the several Circuits. 

The order goes no further than necessary to abate the evil 
charged and found—the interstate traffic in devices which are to 
be used, or which, due to their design, are suitable for use, in 
disposing of goods by lottery. 

IV. CONCLUSION 

It is submitted that the Commission’s findings as to the facts 
herein are supported by substantial evidence, reflecting as they 
do the allegations as admitted by petitioners, and that its order 
to cease and desist was lawfully issued. The Commission 
therefore prays that the petition to review be dismissed and 
that the Court affirm the Commission’s order and, pursuant to 
statute, 8 command petitioners to obey such order and com¬ 
ply therewith. 

Respectfully submitted, 

W. T. Kelley, 

General Counsel, 

Robert B. Dawkins, 

Assistant General Counsel, 

Alan B. Hobbes, 

Special Attorney, 

Attorneys for Federal Trade Commission. 

Washington, D. C., 

February 1953. 


* “To the extent that the order of the Commission is affirmed, the court 
shan thereupon issue its own order commanding obedience to the terms 
of such order of the Commission.” Federal Trade Commission Act, Sec. 
5 (c), 52 StaL 113,15 U. S. C. 45 (c). 
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Opinion rendered in Lewis v. Hannegan, Postmaster General 
(D. D. C. Civil 3485-47. Dec. 10.1947): 

The Court (Holtzoff. J.): This is an action to enjoin the 
enforcement of an order issued by the Post Office Department 
under Sections 255 and 256, Title 39, U. S. Code, which cuts 
off the delivery of any mail to a concern known as the Imperial 
Package Distributing System, mail being stamped “Fictitious” 
and returned to the sender. Both sides move for summary 
judgment. 

The objectionable mail matter consisted of a double postal 
card with a return coupon suggesting or stating that the sender 
has available a prepaid package for the person whose name 
is stated on the card. The address of that person is requested. 
Actually the persons whose addresses were sought to be obtained 
in this manner were delinquent debtors and the sending of 
these postal cards was a ruse to obtain such addresses. It is 
admitted that what might be called a token package carrying 
an ash tray was actually delivered to the person whose address 
was discovered in this manner. 

The question of law’ to be determined by this Court, since 
all the facts are admitted, is whether this mail matter is non¬ 
mailable. The fact that it is reprehensible to send such matter 
through the mail cannot be successfully disputed and will 
hardly be denied by any right-thinking individual. This, 
however, is not the question for the Court to determine. The 
question is whether any law was violated in sending this matter 
through the mails. 

The Post Office Department may not set itself up as a censor 
of morals or of ethics. The ruse which the plaintiffs use in 
this case is obviously unethical but that circumstance does not 
dispose of the case. In order to be nonmailable—and this 
is not denied by the Government—the matter must be fraudu¬ 
lent under the so-called Mail Fraud Statute, that is, the statute 
which relates to the use of the mails to defraud. U. S. Code, 
Title 18, Section 338 [now IS TJ. S. C. 1341]. That statute 
is a criminal statute which seeks to punish anyone who having 
devised or intending to devise any scheme or artifice to defraud, 
or for obtaining money or property by means of false or fraudu¬ 
lent pretenses, representations, or promises, uses the United 
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States mail. The question then in its ultimate analysis is 
whether the sending of those cards is a scheme to defraud 
within the meaning of the criminal statute. The Court does 
not believe it is, even though the Court severely condemns 
the ethics of this procedure. 

Ordinarily, to defraud a person means to obtain some prop¬ 
erty or money from him with which he would not have parted 
except in reliance on the statement, or at least it would require 
a change of position on the victim’s part. Mere furnishing 
of legitimate information in response to a ruse would hardly 
constitute a scheme to defraud. 

There are two cases which at first blush would seem to 
support the Government’s contention but the Court thinks 
each of them is distinguishable. U. S. vs. Lepowitch, 318 
TJ. S. 702, is the first of these cases. That statute related to 
a person who with intent to defraud falsely pretends to be an 
officer or representative of the United States. The words of 
that statute were “with intent to defraud,” while the words 
of the Mail Fraud Statute are “scheme or artifice to defraud.” 
Moreover, the Court clearly indicated in the Lepo witch case 
that it was limiting its definition of “attempt to defraud” 
simply to the statute involved in that case because for valid 
reasons of public policy it may be desirable and expedient to 
punish such offenses as were involved in the Lepowitch case. 
The Court does not believe that the Lepowitch case is an 
authority for the construction of the mail fraud statute. The 
Court cannot conceive of the Supreme Court applying the 
Lepowitch case to a conviction under the Mail Fraud Statute. 

The other case on which the Government relies is Silverman 
vs. Federal Trade Commission decided by the Circuit Court of 
Appeals for the Ninth Circuit, 145 Fed. (2d) 751, in which 
Judge Denman of that Court characterized a similar scheme as 
a “cheap swindle.” The Court agrees with Judge Denman that 
in popular parlance this scheme is a cheap swindle. Whether 
it is a swindle in the sense of a criminal statute is another ques¬ 
tion. That question was not before the Circuit Court of Ap¬ 
peals for the Ninth Circuit because in that case the statute 
related to unfair or deceptive acts or practices. It seems to the 
Court that “unfair or deceptive acts or practices” are far 
broader than the words “scheme or artifice to defraud.” A 
practice may be unfair, it may be deceptive without necessarily 
being a scheme or artifice to defraud. 

The Court also has in mind the very salutary rule of law 
that criminal statutes must be narrowly and strictly construed. 
In the Court’s opinion an indictment for violation of Section. 
338, Title 18 [now 18 U. S. C. 1341] would not.lie in this case.. 
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If an indictment would not lie this matter is not nonmailable. 

There is no question of fact involved in this case. If there 
were a finding of fact of the administrative agency, naturally 
it would be accorded a great deal of w'eight, but in this case 
we merely have the question as to whether as a matter of law, 
assuming the fact to be as found by the Postmaster General, 
there was a scheme or artifice to defraud. In the Court’s opin¬ 
ion there was not. 

As suggested by this Court in the Read Magazine case, the 
power to cut off mail is a very drastic power because it cuts 
off a person from all channels of communication. As this Court 
said in the Read Magazine case it was a modern form of out- 
lawTy. The Court thinks such authority should be used spar¬ 
ingly for that very reason because it is a very drastic infringe¬ 
ment on personal liberty, but irrespective of its application the 
Court feels as a matter of law there has not been shown any 
scheme or artifice to defraud, in the sense of the Mail Fraud 
Statute, and for that reason the Postmaster General exceeded 
his authority. 

The Court will grant the plaintiff’s motion for summary judg¬ 
ment and deny the Defendant’s motion for summary judgment 



